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DECI SI ON AND ORDER

This case arose from an application for labor certification on
behalf of alien, Juanito Ting ("Alien") filed by Employer
Mortgage Data Bank ("Employer") pursuant to Section 212(a)(5)(A)
of the Immigration and Nationality Act, as amended, 8 U.S.C.
1182(a)(5)(A)(the "Act"), and the regulations promulgated
thereunder, 20 CFR Part 756. The Certifying Officer ("CO") of the
U.S. Department of Labor, San Francisco, California denied the
application, and the Employer and Alien requested review pursuant
to 20 CFR 656.26.

Under section 212(a)(5) of the Act, an alien seeking to enter
the United States for the purpose of performing skilled or
unskilled labor may receive a visa if the Secretary of Labor
("Secretary") has determined and certified to the Secretary of
State and to the Attorney General that (1) there are not
sufficient workers who are able, willing, qualified and available
at the time of the application and at the place where the alien
is to perform such labor; and, (2) the employment of the alien
will not adversely affect the wages and working conditions of the
U.S. workers similarly employed.



Employers desiring to employ an alien on a permanent basis
must demonstrate that the requirements of 20 CFR, Part 656 have
been met. These requirements include the responsibility of the
Employer to recruit U.S. workers at the prevailing wage and under
prevailing working conditions through the public employment
service and by other means in order to make a good faith test of
U.S. worker availability.

The following decision is based on the record upon which the
CO denied certification and the Employer’s request for review, as
contained in an Appeal File ("AF"), and any written arguments of
the parties.

STATEMENT OF THE CASE

On September 12, 1996, the Employer filed an amended
application for labor certification to enable the Alien to fill
the position of Market Research Analyst in its Credit Report
business.

The duties of the job offered were described as follows:

Perform market research studies of local, national & foreign
markets to determine potential clients of credit and
business reporting services, tenant screening, and pre-
qualifying reports..Research, examine, and analyze statistical
Data concerning demand and supply to forecast future marketing
trends. Establish comparative market study by gathering data
on competitors and analyzing prices, sales, types of service,
methods of marketing and product distribution. Conduct
marketing surveys and feasibility studies to determine
profitability of new state/national outlets and branch
locations. Perform market review and research studies to
determine new sources of services that are suitable for
current markets especially Chinese and Filipino community.
Compile, analyze and present data in form of reports and
graphic illustrations for management use. Based on marketing
studies, evaluate and recommend to management cost/capital
investment needed for expansion and diversification programs
in terms of profit and loss forecasts.

Wages were $2466. 00 per nonth; a bachelor’s degree in
mar ket i ng or business adm nistration and two years experience in
the job offered was required or in the related occupati on of
Mar keti ng Manager. Ot her special requirenents was: Mist be able
to speak, read, & wite Chinese (Fookien). Mist be able to use
WrdPerfect 5.1 and Dat aBase software. WI| be tested in ability
to perform special |anguage and software requirenents. The
appl i cant woul d supervi se two enpl oyees and report to the
Presi dent. (AF-38-103)



On March 10, 2000 the CO issued an NOF proposing to deny
certification on several bases. The CO found that Employer had
made overly restrictive requirements that indicate the job
offered was tailored to neet alien’s experience and therefore,
guesti oned whether the job offer was bona fide and open to al
U S. qualified applicants. Secondly, the business was indicated
to be very small with only two part-tinme enpl oyees. Corrective
action for both findings were conpl ete docunentation that the job
exists and that full-time work can be acconplished; specific
docunent ation required was a copy of Enployer’s business |license
and federal incone tax returns. The CO further found the foreign
| anguage requirenent was restrictive. Corrective action was
either deleting the requirenent and readvertising or
denonstrating that the | anguage requirenent is essential to the
busi ness and not nerely a preference. The CO, al so, found
Enpl oyer had rejected U S. applicant Thamin violation of CFR
656. 21(b) (6). Enployer’s efforts to contact Tham took place on
Oct ober 16, 1995, over three weeks after resunmes were forwarded
on Septenber 26, 1995. Corrective action was a rebuttal giving
details of attenpts to interviewthe U S. applicants. (AF-32-36)

Enployer, in its rebuttal dated April 13, 2000, stated that it
made a major change in its business at the tinme of | abor
certification, i.e., the old partnership had dissolved and M. Co
took over the conpany with a need to investigate new markets and
marketing strategies for its credit reporting business. Thus the
posi tion of Market Research Anal yst was created. Enployer further
mai nt ai ned that the conpany still has an opening in the conpany.
The current business |license was attached. Since M. Co’s
accountant was out of the country federal inconme tax and business
tax returns were not avail able, but would be submtted as soon as
avai l able. Wth respect to the business necessity of the foreign
| anguage, Enpl oyer stated that its business was targeted for the
Chi nese community in Monterey Park, California; a copy of the
conpany’s advertisenent in Chinese was encl osed. Enployer all eged
that the Chinese | anguage (Fooki en) was spoken about forty
percent of the time with clients. Enployer alleged it had
forwarded letters to applicant Tham on Cctober 3, 1995 and again
on Cctober 12, 1995. Thus initial attenpts to contact her were
tinmely. She later wi thdrew her application. Therefore, a good
faith effort of recruitnment was nmade. (AF-19-31)

On April 24, 1998, the CO issued a Final Determ nation,
denyi ng | abor certification. The CO stated: “The evidence is
clear this position was created for the alien, is tailored to his
background, and is not clearly open to any qualified U S. worker
as regulations require.” The CO noted that tax fornms were not
furnished as required in the NOF nor other evidence presented
that woul d denonstrate the job offer was for a full-tine



employee. Finally, the CO found Employer had not provided
convincing documentation that a good faith effort had been made
to recruit applicant Tham. (AF-17-18)

On June 30, 2000 Enployer nmailed a “Mdtion to Reconsider and
Request for Review' Attached to the petition was incone tax
returns for 1998 of M. Co including Schedule C “profit or Loss
from Busi ness” as well as an affidavit from M. Co, which,
basically, reiterated his previous contentions.( AF-1-16)

DI SCUSSI ON

Section 656.25(e) provides that the Enployer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed adm tted. Qur Lady of
Guadal upe School, 1988-1NA-313 (1989); Belha Corp., 1988-1 NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of |abor certification. Reliable Mrtgage
Consul tants, 1992-1NA-321 (Aug. 4, 1993). Wuere the CO reasonably
requests specific information to aid in the determ nation of
whet her certification should be granted, the enployer nust
provide it. Landscape Service Corporation, 1996-1NA-085(Jan. 26,
1998). On the other hand, where the Final Determ nation does not
respond to Enployer’s argunments or evidence on rebuttal, the
matters are deenmed to be successfully rebutted and are not at
i ssue before the Board. Barbara Harris, 1988-1NA-32 (1989)

We agree with the CO that Enployer has not carried his burden
of denonstrating that a bona fide full-tinme job offer existed.
During the application process, Enployer was apprized on nunmerous
occasions that the narrowy focused, small business nust
denonstrate the need for a full-tinme market research speciali st
since alternatives, such as hiring a |large specialist firmon a
consulting part-tinme basis were available. On the other side of
the coin, alien's last three jobs, including at tinme of
application, were in the areas of sales, marketing and as a
cl ai ms adjustor; none were denonstrated to invol ve nmarket
research as set out in the job duties. G ven these conditions,
docunent ati on by Enpl oyer that a bona fide full-tinme job existed
and that, if so, the job offer was not tailored to neet alien's
qualifications and, therefore, be unduly restrictive
beconmes even nore necessary. Enployer has failed to provide this
docunentation. W note, specifically, that Enployer failed to
tinmely submt business and incone tax records as required in the
NCOF. Since we decide the matter on these grounds it is
unnecessary to di scuss the other reasons for denial of |abor
certification.



ORDER

The Certifying Officer’s denial of labor certification is
AFFIRMED.

For the Panel:

JOHN C. HOLMES
Administrative Law Judge



